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 Having examined the position of the Russian Federation regarding my application regarding the infringement of my rights guaranteed by the paragraph 1 of the article 6 of the Convention – for fair justice, I can tell the following:  
 In the commentaries of the Government of the Russian Federation it is indicated that “The European court recognizes that the possibility of recommencement of legal procedure on criminal case itself is in the compliance with the provisions of the Convention, including guaranties specified in the article 6 of the Convention. However the practical implementation of this possibility shall not prejudice the principle of the “fair justice” . …in each particular case the European court shall appraise if in the event of recommencement of the legal procedure on criminal case the balance between the interests of personality and the need of ensuring the effectiveness of the criminal justice is observed.”.  
I would like to attract the attention of the European court to the fact that on October 14, 2008 in accordance with the paragraph 6, part, 1 article 24, of CPC of the RF the Novosibirsk oblast court fully terminated the criminal case instituted against me.  On the basis of this there is no reason to talk about the recommencement of the justice on the criminal case, because in accordance with the Russian law the recommencement is possible only in the event of its suspension:

“Article 208” of Criminal procedure law of the Russian Federation

Grounds, order and timeframes of curb of preliminary investigation

Part 1. Preliminary investigation may be suspended if there is one of the following grounds: 

1) The person to be sued as accused is not established;
2) Suspected or accused person have escaped or its place of residence is not established by other reasons;

3) The place of residence of suspected or accused person is known but there is no real possibility of their participation in the criminal case. 

4) A temporary hard disease of suspected or accused person proved by medical conclusions impedes their participation in the investigatory or other procedural actions.”

In addition the principle of the “fair justice” means the term “supremacy of law” – taking decisions by the court exclusively on the grounds of the legislative norms. 
In my particular case, the Presidium of the Supreme Court of the Russian Federation on May 27, 2009 while making the decision concerning satisfying of the supervisory claim of  S.G. Kekhlerov, Deputy investigator General of the Russian Federation, and on disaffirmation of the judge’s decisions of the of the Novosibirsk oblast court as of October 14, 2008 and the cassation decision of the Court committee for criminal cases of the Supreme Court of the Russian Federation as of December 17, 2008 in relation to Andrey Khlebnikov violated the norms of the part 1 of article 237, of the article 405,of the part 1  of article 407 and the part 1 of article 408 of the Criminal procedure code of the Russian Federation  (about violation of the mentioned legislative norms of the Russian Federation I indicated in my initial application). This circumstance testifies the complete absence of the principle of the “fair justice” and the complete disregard of the law of the Russian Federation by the Presidium of the Supreme Court of the Russian Federation in taking the decision.

2. In the commentaries of the Government of the Russian Federation it is indicated: “… in 2007 in the full accordance with the provisions of the law actual to that date (the article 447 of the Criminal procedure code of the Russian Federation) the applicant was charged with the crimes…” 
This does not correspond to the facts, because on January 16, 2008 the criminal cases were terminated by the disaffirmation of the decisions on the commencement of the criminal cases (Appendix N1 and N2). The grounds of this disaffirmation of the decisions on the commencement of the criminal cases were the fact that they were made illegally.  There is a mention on the illegality of the commencement of the criminal cases in the decision of the Novosibirsk oblast court as of October 14, 2008 on the termination of the criminal case against Andrey Khlebnikov that was already presented to the European court. In 2007 the accusation against me was made illegally, there is no “compliance with the provisions of the law actual for that date”.   
3. In the commentaries of the government of the Russian Federation it is indicated that: “the previous court decision concerning disaffirmation of the criminal case against the applicant was taken contrary to the requirements of the criminal procedure law - particularly the article 21, part 1, the article 237, part 1 and the article 448 of the Criminal procedure code of the Russian Federation. And the fundamental violation was made that affected the outcome of the case. …”.  
I would like to declare that this assertion is not based on the law and the circumstances of the case. In the decisions as of October 14, 2008 the Novosibirsk oblast court  and the decisions as of December 17, 2008 the Court committee for criminal cases of the Supreme Court,  the grounds of the disaffirmation of the criminal cases were expanded with references to the norms of the Criminal procedure code of the Russian Federation. I ask one more time to notice that two juridical instances could not make fundamental violations of the law. 
Thus, in the article 405, part 3 there is the exhaustive list of the fundamental violations of the criminal procedure law: “… which entailed taking the decision by an illegal composition of the court of taking the verdict by the illegal composition of the jury, and if they deprived the participants of the criminal case of the possibility of the implementation of the rights guaranteed by this Code for  the fair justice  on the base of the principle of adversarial character and the equality of rights or they considerably limited these rights if these deprivation and limitations affected the legality of the court decision”. There is no word about the above mentioned violations in the decision of the Presidium of the Supreme Court of the Russian Federation as of May 27, 2009 against which I appeal.    
4. In the commentaries of the Government of the Russian Federation ITSELF indicated that: “At the same time in accordance with the legal practice of the European court “the purpose of the article 4 of the protocol No7 is the prohibition for recommencement of a criminal legal procedure that was finally terminated by the final court decision. Thus the legal Norm specified in the article 4 of the protocol No7 of the Convention shall be applicable before commencement of the new legal procedure””.   
I find it necessary to inform the European court that on the ground of the decision of the Presidium of the Supreme Court of the Russian Federation as of May 27, 2009 whose legality I dispute there were commenced new legal procedures on criminal cases on the same grounds (Appendix No3 and No4) and regarding which the legal procedure was finally terminated by  the final decision concerning termination of the legal procedure on criminal case of the Court committee for criminal cases of the Supreme Court of the Russian Federation as of December 17, 2008.  
Nowadays on the ground of the above mentioned new criminal cases I am sued for the second time for the same crimes that I have never committed and in relation of which the legal procedure on criminal case against me was terminated by the Novosibirsk oblast court on October 14, 2008 and this decision came into force on December 17, 2008.  
5. In the commentaries of the government of the Russian Federation it is indicated: “… in accordance with the decision of the Presidium of the Supreme Court of the Russian Federation considered as the final court decision as of May 27, 2009 on the criminal case against the applicant,…. the legal procedure on the criminal case was not finally terminated. Upon the mentioned decision the criminal case was returned to the investigator of Novosibirsk oblast”.   
First of all, the Presidium of the Supreme Court of the Russian Federation as the supervisory instance may not return the criminal case to the investigator. This possibility is given only to the court of the first instance and only in the cases specified in the article 237 of the Criminal procedure code of the Russian Federation. In spite of this, in its decision as of May 27, 2009 the Presidium of the Supreme Court, whose legality I dispute, in taking the decision relies on the article 237 part 1 of the Criminal procedure code of the Russian Federation. 
“Article 237.” Return of the criminal case to the investigator.

1. The judge upon petition of a party or by own initiative returns the criminal case to the investigator for obviating of the obstacles for its consideration by the court in the event if:

1)  The indictment conclusion or the indictment act are made with violation of the requirements of this Code that excludes the possibility of the making of the court decision and making of any other decision concerning the ground of these indictment conclusion or indictment act;
2) The copy of the indictment conclusion or the indictment act is not represented to the accused person, excluding the cases where the court recognizes legal and well-grounded the decision of the investigator made in the order specified by part 4 of the article 222 and the part 3 of the article 226 of this Code;

3) If there is a need of making an indictment conclusion and the indictment act on the criminal case given to the court with the decision concerning implementation of the compulsory treatment;
4) There are grounds specified by the article 153 of this Code for uniting of criminal cases; 

5) During acquaintance with materials of the criminal case the rights specified in the part 5 of the article 217 of this code were not explained to the accused.

2 Federal law N 226-ФЗ as of 02.12.2008  - has expired.
3. When returning the criminal case to the investigator the judge shall resolve the question concerning the measure of restriction against the accused person. If necessary the judge extends the period of the arrest of the accused person for realization of investigatory or any other procedural actions in accordance with the periods specified in the article 109 of this Code. 
In addition, the Presidium of the Supreme Court of the Russian Federation as the supervisory instance upon the results of the consideration of the criminal case has the right to take the decisions only specified in the article 408 of the Criminal procedure code of the Russian Federation: 
«Article 408». Decision of the court of the supervisory instance. 
1. In the result of the consideration of the criminal case the court of the supervisory instance has the right: 
1) to dismiss the supervisory claim or petition and to reject the changing of the decision appealed; 
2) to rescind the sentence, the decision of the court and all the further court decisions and to terminate the legal procedure on this criminal case; 

3) to rescind the sentence, the decision of the court and all the further court decisions and to terminate the legal procedure on this criminal case and to bring the case before the court for the new consideration; 

4) to rescind the sentence of the court of appellation instance and to bring the case for the new appellation consideration;  
5) to rescind the decision of the court of cassation instance and the further court decisions and to bring the case for the new cassation consideration;  

6) to make changes in the sentence, the decision of the court.
In the list of the decisions taken by the court of supervisory instance there is no decision concerning the returning the case to the investigator. 
Secondly, the criminal legal procedure on the grounds of the law of the Russian Federation was finally terminated immediately after the Court committee for criminal cases of the Supreme Court of the Russian Federation decision as of December 17, 2008 concerning leaving the decision of the Novosibirsk oblast court as of October 14, 2008 without changes.  
Thirdly, the criminal case that was terminated on October 14, 2008 and further it was not continued because on October 14, 2009 on the same grounds as earlier new criminal cases (Appendixes No3 and No4) were instituted those are at this moment in the Novosibirsk oblast court with the participation of the jury. I.e., I repeat myself I am accused for the second time for the same crime but in the course of the new criminal case. 
6. In the commentaries of the government of the Russian Federation it is indicated: “… the right of the applicant for the fair legal procedure guaranteed in the paragraph 1 of the article 6 of the Convention was not violated as a result of the disaffirmation of the court decisions in the course of the supervision by the Presidium of the Supreme Court of the Russian Federation on May 27, 2009.” 
On May 27, 2009 the Presidium of the Supreme Court of the Russian Federation makes the decision that satisfies the supervisory petition of S.G. Kekhlerov, Deputy Investigator General of the Russian Federation and rescinds  the decision of the Novosibirsk oblast court judge as of October 14, 2008 and the cassation decision of the Court committee for criminal cases of the Supreme Court of the Russian Federation as of December 17, 2008 against Andrey Khlebnikov, the criminal case is returned to the investigator of Novosibirsk oblast. And the court governs itself by the part 1 of the article 237, article 407 and the part 1 of the article 408 of the CPC of the RF. 
However in accordance with the law of the Russian Federation, the Presidium of the Supreme Court of the Russian Federation as a supervisory instance:

1. May not return the criminal case to the investigator (article 237 and the article 498 of the Criminal procedure code of the Russian Federation); 
2. May not review valid court decision concerning termination of the criminal case if there were no fundamental violations of the criminal procedure law having affected the legality (the exhaustive list of the fundamental violations of the law is stated in the part 3 of the article 405 of the Criminal procedure code of the Russian Federation); 

3. Shall view the supervisory claims and petitions not later than 30 days from the date on which the preliminary decision was taken. This norm is violated because the decision concerning the commencement of the supervisory procedure was made on April 3, 2009 and the court hearing of the Presidium of the Supreme Court of the Russian Federation was held only on May 27, 2009, 54 day ago. (part 1 of the article 407 of the Criminal procedure code of the Russian Federation). 
Above mentioned violations of the Criminal procedure law of the Russian Federation were indicated by me in the first application. 

I find it necessary to attract the attention of the European Court to the fact that the authorities of the Russian Federation in their commentaries to my application do not comment the mentioned violations of the law made by the Presidium of the Supreme Court of the Russian Federation concerning taking of the above mentioned decision as of May 27, 2009. In my opinion it was made intentionally because it is impossible to justify the actions of the Presidium of the Supreme Court of the Russian Federation in view of the facts of the obvious violation of the law!
Taking the decision by violating four parts of the Criminal procedure law – is it fair legal procedure when the Supreme Court instance doesn’t care about the law?

As for the compensation of the moral damage and physical trespass.
I have not calculated the physical trespass.

But how can I value the moral damage? How to value more than three years of the permanent uncertainty? How to value the worries for the destiny of the spouse and my daughters in the event if the result of the case unfortunate for me? How to value the tears of my spouse and my parents that have been shed for more than three years? I do not know.  
Yours faithfully, with hope for justice, Andrey Khlebnikov. 
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